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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way .

R WRPR BT GARIETIT SIS

Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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[n case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of processing of the goods in a
I5e or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or.territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. =

(@  afd Yo B YA By & 9RG & aex (e a1 qer @) i fpar T AT B

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .
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The revision application shall be accompanied by a fee of RS.ZOO}- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) P SET Yob MDA, 1944 BT URT 35—41 /35—5 D ST~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate'fil'ribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ufE 3w o™ ¥ B oI AT BT FALY BT & Al GRS qA Mg & AT W @1 T
ST & W fhar ET AR $9 e & e gy A1 b forar wdl wd & qun @ ferg
aﬁ%mWﬁwmmﬁﬂWaﬁwwdwmwm“a*l

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter Cohtended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(xxii) amount determined under Section 11 D;
(xxiii) amount of erroneous Cenvat Credit taken; :
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules.
= AT ¥ Uy ordfier wifireRor & Wwe T8l Yo HWWHTW%HT@H@%QW%EWW% 10%
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i %p view of above, an appeal against this order shall lie before the Tribunal on payment of
9 ’-.4;(%_%‘ he duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

The présent appeal has been filed by M/s. Manan Bharat Shah, 402,
Soumya-4, Opposite Mona Nagar Society, Near Navyug Society,
Nehrunagar, Ahmedabad — 380 015 (hereinafter referred to as the
“éppellant”) against Order in Original No. CGST/WS07/0&A/OI0-067/AC-
RAG/2022-23 dated 22.07.2022 [hereinafier referred to as “impugned
order’] passed by the Assistant Commissioner, Division-VII, CGST,
Commissionerate : Ahmedabad South [hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant was holding
Service Tax Registration No. ACOPS3378RSD001. On perusal of the data
received from Income Tax department it was observed that the appellant
had declared different values in the ST-3 returns and the ITR/Form 26AS
during F.Y. 2015-16. It was observed that the appellant had declared the |
income from sale of serVices amounting to Rs.12,97,720/- in the ITR and
declared taxable value amounting to Rs.4,47,720/- in the ST-3 returns, It,
therefore, appeared that the appellant had short declared taxable value
amounting to Rs.8,50,000/-in their ST-3 returns and short paid service tax
amountihg to Rs.1,23,250/-. The appellant were called upon to submit
documents relating to the income earned by them. However, the appellant
failed to submit the required details/documents. Therefore, the appellant
was issued Show Cause Notice bearing No. VIWS07/IV/O&A/SCN-911/2015-
16/REG/2020 dated 24.12.2020 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.1,2,250/- under
the proviso to Section 78 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1)(c), 77(2) and 78 of the Finance
Act, 1994,

3. The SCN was adjudicated vide the impugned order wherein :
a) The demand of service tax amounting to Rs.1,23,250/- was confirmed

along with interest.
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b) Penalty amounting to Rs.1,23,250/- Wa'éé'imposed under Section 78(1)

4.

of the Finance Act, 1994.

Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

1.

11

111.

1v.

V1.

Vii.

Viii.

af'lff: aff)'lo‘
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They had started pre-primary school in 2011 by taking premises on
rent from M/s.Vimlaba Cordial Camp managed by Shri V.R. Shah
Smruti Adarsh Education Trust. Copy of the Leave and License
Agreement dated 09.08.2011 is submitted.

They had takén master franchisee of ‘SHANTTS HOPSKOTCE from
Shanti’s Educational Initiative Limited (SEIL) on 10.03.2015 and
were eligible for selling franchisee across Gujarat. Copy of the
agreement is submitted.

During F.Y. 2015-16, they had received Franchisee Fees amounting to
Rs.4,47,720/- on which they had paid service tax, which can be verified
from the ST-3 returns filed by them.

They had claimed exemption in respect of the amount of Rs.8,50,000/-
which was received by them relating to admission of students to
Educational Institution namely, K.M. Enterprise running pre-school
education. Exemption was claimed as per Entry No.9 of Notification
No.25/2012-ST dated 20.06.2012. |

The adjudicating authority rejected their claim on the ground that the
same was not supported by any documentary evidence .that M/s. K.M.
Enterprise is running pre-school.

They are submitting evidences which proves that the amount of

'Rs.8,50,000/- was received for admission of students in pre-primary

school from M/s. K.M. Enterprise.

They had entered into agreement as Master Franchisee of Shanti’s

‘Hopskotch pre-school with K.M. Enterprise for setting up via selling

franchisee and doing admission process of students on 14.05.2015.

For starting pre-school, K.M. Enterprise had taken premises on rent
and entered in to Lease Agreement wherein it is clearly mentioned
that the premises is allowed to be only to run and operate pre-primary

school. Copy of the agreement is submitted.
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ix. They also submit copy of registration of K.M. Enterprise issued by

District Industries Centre, Ahmedabad which clearly shown that
KM, Enterprise is registered as pre-primary school. |

x. Copy of the ledger of K.M. Enterprise and bank statement showing
receipt from K.M. Enterprise are submitted.

xl. The SCN has been issued by invoking the extended period of
limitation. However, from the above facts, it is established that they
were not liable to pay service tax. Hence, charging suppression and
iﬁvokiﬁg extended period for levy of service tax is not valid. There is
no evidence as to how they had suppressed any fact.

xii. The adjudicating authority has erred in confirming the demand
merely based on assumption that the income declared in the ITR
becomes taxable under service tax despite the fact that such income
1s relating to exempted services providéd.

xiii. The demand has béen confirmed merely because the recipient of
services had not deducted TDS and, hence, not reflecting in Form
26AS without any investigation whether such recipient is liable for
deducting TDS as per the provisions of Income Tax Act, 1961,

X1v. The demand has been confirmed by creating a doubt that they had no
experience in the field of education, so how could they have earned
income out of admission of students, without considering the fact that
thef had already started pre-primary school from the year 2011.

xv. The adjudicating authority had not followed natural justice and not
given any opportunity of personal hearing before confirming the
demand.

xvi. The adjudicating authority has erred in imposing penalty under
Section 78 (1) of the Finance Act, 1994 despite there being no

suppression on their part.

5.  Personal Hearing in the case was held on 18.01.2023. Shri Punit
Prajapati, Chartered Accountant, appeared on behalf of appellant for the
hearing. He reiterated the submissions made in appeal memorandum. He
submitted a certificate dated 03.01.2023 from K.M. Enterprise in support of

having received an amount of Rs.8,50,000/- from their firm during F.Y.
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2015-16 for helping in getting students for"fi)fe-school and smoothen the
admission process. He also submitted a reconciliation statement and copy
of Form 26AS. |

6. I have gone through the facts of the case, submissions made in the
Appeal Memorandum, the submissions made at the time of personal
hearing and the materials available on records. The issue before me for
decision is whether the impugned order denying the benefit of exemption
under Entry No. 9 of Notification No. 25/2012-ST dated 20.06.2012 to the
appellant, in the facts and circumstances of the case, is legal and proper.

The demand pertains to the period F.Y. 2015-16.

7. Itisobserved from the findings recorded by the adjudicating authority
at Para 5.2 of the impugned order, it emerges that the adjudicating
authority has, per se, not doubted the eligibility of the services provided by
the appellant to exemption under the said Notification. However, the
adjudicating authority has rejected the claim of the appellant for exemption
under Entry No. 9 of Notification No0.25/2012-ST dated 20.06.2012 on the
grounds that the Ledger Account of M/s. K.M. AEnterprise, showing royalty
charges for admission of students, is not certified and that the appellant
was not having experience in the field of education and that the appellant
vhad not given any documentary proof like Shops and Establishment
Certificate issued by the Municipal Corporation. |

7.1 Itis observed from the documents submitted by the appellant as part
of their appeal memorandum that the appellant are holding Master
Franchisee rights of Shanti’s Hopskotch in terms of Agreement dated
10.08.2015 with M/s. Shanti Educational Initiatives Limited (SEIL).
Further, the appellant had entered into a Memorandum of Understanding
on 14.03.2015 with M/s.K.M. Enterprise for setting up Shanti’s Hopskotch
Pre-school for Play Group,; Nursery, Junior K.G and Senior K.G. As per
Clause 4 of the MOU, the appellant would help M/s.K.M. Enterprise in the
;g_:l@ission process for which they would get 10% of the admission fees
3}

i‘l"@ ted during the year as Royalty Income. M/s.K.M. Enterprise have
Py

o
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entered in to a Lease Agreement dated 14.05.2015 with the owners of
Growell Preschool & Daycare, Block A, Devnandan Avenue, Motera,
- Ahmedabad — 380005 for running and operating Shanti’s Hopskotch centre.
The appellant have also submitted a copy of the Ledger Account of M/s. K. M.
Enterprise for F.Y. 2015-16 wherein an amount of Rs.8,50,000/- is’ shown
towards the service provided by the appellant relating to admission
procedure in the pre-school of M/s.K.M. Enterprise. It, therefore, is evident
that the income received by the appellant is relating to the services provided
by thém to K.M. Enterprise for admission of students to pre-school operated

by K.M. Enterprises.

7.2 It is observed that Entry No. 9 of thification No. 25/2012-ST dated
20.06.2012 exempts the following :

“ Services provided, -

(a).....

(b) To an educational institution, by way of,-
@-....
(ii)...
(iii) ...
(iv) services relating to admission, to or conduct of examination by,
such institution:”

7.3 The above entry was inserted in the said Notification w.e.f. 11.07.2014
by virtue of Notification No. 6/2014-ST dated 11.07 .2014. Further, during
the period under dispute, ‘educational institution’ was defined at Para 2 (0a)
of the said Notificat_ion to mean an institution providing services specified
in clause (1) of Section 66D of the Finance Act, 1994. Clause (1) of Section
66D of thé Finance Act, 1994, prior to its omission w.e.f 14.05.2016 by virtue

of Finance Act, 2016, read as under :

“(1) services by way of —
(i) pre-school education and education up to higher secondary school
or equivalent; ,
(ii)  education as part of a curriculum for obtaining qualification
recognised by any law for the time being in force;
(iii)  education as part of an approved vocational course;”

7.4 In the instant case, the appellant had provided services relating to
admission in a pre-school. Accordingly, the services provided by the
appellant falls within the ambit of Entry No. 9 of Notification 25/2012-ST

xempted.
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8.  Inview of the above, I am of the conside'feii view that the adjudicating
- authority has erred in confirming the demand of service tax against the
appellant by erroneously denying the benefit of exemption in terms of the
said Notification. Accordingly, I set aside the impugned order and allow the
appeal filed by the appellant.

9. 3TIcTehdl SaRT Gat T 1S 3refel T YT 3T T I B srar )

The appeal filed by the appeilant stands dispwe terms.
e, R
: hilesé Kumar ) v*?%..

Commissioner (Appeals)
Attested: Date§ 08.02.2023.

(N.Suryanarayanan. Iyer)
Assistant Commissioner (In sitw),

CGST Appeals, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Manan Bharat Shah, - Appellant
402, Soumya-4, '
Opposite Mona Nagar Society,

Near Navyug Society,
Nehrunagar, Ahmedabad — 380 015
The Assistant Commissioner, Respondent

CGST, Division- VII,
Commissionerate : Ahmedabad South.

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
(for uploading the OIA)

L 4 Guard File.

5. P.A. File.
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